ARCEN CASFER AD TH-GARR INC
| BLA 98- 15 Deci ded Novener 30, 1999

peal froma decision of the Area Minager, CGascade Resource A ea,
| daho, Bureau of Land Managenent, terminating conmuni cations site right- of-
way grant. | 0O-29716.

St asi de and renanded.

1 onmuini cation Stes--Federal Land Folicy and
Minagenent Act of 1976: R ghts-of -Vdy--R ghts- of -
Wy: Gancel l ation

Termination of a right-of-way grant for failure of
the hol der to conply wth the terns and conditi ons
thereof requires notice by BLMof the viol ation and
a reasonabl e opportunity for the holder to cure the
nonconpl i ance. VMen a decision termnating a
conmuni cations site right-of-way i s based on a
sheriff's sal e of the equi pnent used on the right-
of -way and the hol der has taken action to redeemhis
ownership interest, the decision is properly set

asi de and renanded pendi ng the out cone of redenption
pr oceedi ngs.

APPEARMNCES  [avid H Leroy, BEsq., Boise, ldaho, for appel | ants.
A N QN BY ADM N STRATI VE JUDE GRANT

Arden Gasper, President of Tel-Gar, Inc. (TA), and TA have appeal ed
froma deci sion of the Area Minager, Gascade Resource Area, |daho, Bureau of
Land Managenent (BLN), dated August 29, 1997, terminating conmuni cations
site right-of-way grant 10 -29716.

Rght-of -way grant 10-29716 was issued by BBMto T4, effective Mrch
5, 1996, pursuant to Title V of the Federal Land Policy and Minagenent Act
of 1976 (ALAWY, as anended, 43 US C 88 1761-1771 (1994). The right-of-
way grant authorizes TA, which provides tel econmuni cati ons and radi o pagi ng
services, to construct, operate, and naintain a conmuni cations site atop
Squaw Butte in GmQunty, Idaho. The site enconpasses
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0.23 acres of public land situated in the SWNWMisec. 25, T. 8 N, R 1 W,
Boi se Mridian, GmQunty, ldaho, northeast of BEwmett, Idaho. The right-
of -way grant provides that it is to be effective until Decenier 31, 2000,
unl ess, prior thereto, it is relinquished, abandoned, termnated, or

nodi fied pursuant to its terns and conditions or applicabl e Federal |aw or
regul ati on.

In specifically describing the nature of the interest granted, section
2 of the right-of-way grant states that TQ is granted the right to
construct, operate, and naintain a "conmuni cation site * * * as shown on the
attached Exhibit A" (Rght-of-Vdy Gant at 1.) Exhibit A wiichis dated
February 26, 1996, is a diagramdepicting an 8foot square "H ock Buil di ng"
wthin a 100-foot square tract described as a "proposed radi o equi pnent
structure site.” The diagramal so | ocates the buildinginrelation to the
siteand ties the site to a corner of the public-land surveys by bearing and
distance. Further, section 4(d) of the Rght-of- Vdy Gant incorporates
"Exhibit B' by reference. (Rght-of-Vdy Gant at 2.) Exhibit B wiichis
al so dated February 26, 1996, is a docunent entitled "Boise Dstrict BLM
Radio Ste Sipulations.” Section 1 of Part 1 of Exhibit B states that:
"This right-of-way is for the construction and utilization of the structures
and facilities described on the face of the grant under ' Nature of
Interest[.'] No other types or kinds of structures or facilities are
authorized." (Ex. Bat 1.)

A the tine of the grant, TA owned a cinder bl ock building and an
attached 70-foot-high tower, along wth radio transmtting and recei vi ng
equi pnent, whi ch had been constructed at the site in connection wth TQ's
previ ous conmmuni cations site right-of-way, 10-013699. 1/ According to
appel lants, TA had incurred a construction cost of $25,000 and, during
operation of the facility, realized an annual incone of $18,000, providing
its services to residential and conmercial custoners in southwestern | daho.

It appears fromthe record that TA's structures and equi pnent on the
right-of-way were sold at a Gm@unty sheriff's sal e on June 13, 1997, for
nonpaynent of personal property taxes on that property. The purchaser was
Synes Hectric, Inc. (H). Subsequently, the BBMArea Mainager, by letter
dated June 25, 1997, requested TA's concurrence in an assi gnnent of the
right-of-way grant to SH, asserting that "[i]t is appropriate for the new
owers [of TA's building and tower] to be the hol ders of the right-of-way
authorization." He stated that TAQ had 15 days to execute the appropriate
assignnent form failing wiich the "right-of-way [grant] * * * wll be
termnated.” 1d. There is no evidence that TA ever consented to the
assignnent of its grant.

1 Rght-of-way ID0-013699 was originally issued to TQ on Jan. 25, 1963,
for atermof 50 years, but was cancelled on Jan. 1, 1993, when TA failed
to pay back rental s.
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In his August 1997 decision, the Area Manager, having verified that
the Qunty regarded the sheriff's sale as valid, termnated TA's
conmuni cations site right-of-way grant because of the forced sale of its
structures and equi pnent :

Uhder the Terns and Gonditions of the R ght-of - Vdy,
par agraph 4(d) incorporates the Boise Dstrict BBMRadio Ste
Sipulations dated February 26, 1996. Part 1, General
ndi tions, paragraph 1 of those stipulations, specifically
states that "this right-of-way is for the construction and
utilization of the structures and facilities described on the
face of the grant under [']Nature of Interest[']." It is clear
that Tel-Gar, Inc., cannot conply wthout the personal property
it nolonger owns or controls. Therefore, Rght-of-Vdy [Gant]
ID-29716 i s hereby termnated.

(Decision at 1.) Appellants appeal ed fromthe Area Minager's August 1997
deci si on.

Intheir notice of appeal (NY, appellants contend that BLMi nproperly
termnated the conmuni cations site right-of-way grant wthout affording TQ
the opportunity to contest the sheriff's sale of the personal property used
by it in connection wth the right-of-way. They state that they are filing
acivil action against the Gunty and SH in Sate court, challenging the
validity of the sale and asserting an equitabl e right to redeemthe
property. Appellants contend that, absent final disposition of the Sate
court action, BLMs termnation was "prenat ure" and that B.Mshoul d have
avoi ded taki ng such action pending that disposition. (NAat 2) Aong wth
the copy of the NA subsequently filed wth the Board, appellants have
provided a copy of their civil conplaint (No. GQQ7-479) filed on Qrtober 3,
1997, inthe Dstrict Gurt of the Third Judicial Dstrict of GmQunty,
Idaho. (Ex. B attached to NA) By order dated Novenber 18, 1997, we
granted appel lants' request to stay the effect of the Area Minager's August
1997 deci sion pending our reviewof the nerits of the appeal. To date, we
have recei ved no infornati on regarding the disposition of appellants' Sate
court action.

[1] Authority for termnation of a right-of-way grant by BLMis
provi ded by section 506 of ARV 43 USC 8§ 1766 (1994), and the
inplenenting regulations at 43 CF. R 8§ 2803.4. The authori zed of ficer of
BMnay termnate a right-of-way if he "determnes that the hol der has
failed to conply wth applicable |ans or regulations, or any terns,
conditions or stipulations of the right-of-way grant." 43 CFR 8
2803.4(b); 43 USC § 1766 (1994). This is the provision wiich BLMwas
applying inits decision termnating the right-of-way when it held that the
sal e of the conmuni cations structures and facilities precluded use of the
right-of-way to operate the conmuni cati ons equi pnent. This sane regul ation,
however, also requires that, where BBMintends to termnate a right - of -way
grant for failure to conply wth the terns, conditions, or stipulations of
the grant or applicable lawor regulation, it nust first "give the hol der
witten notice that such action is contenpl ated and the grounds therefor
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and shall allowthe hol der a reasonabl e opportunity to cure such
nonconpl i ance.” 43 CF. R § 2803.4(d); see 43 USC 8§ 1766 (1994). ABM
decision termnating a right-of-way wthout providing the holder wth notice
and a reasonabl e opportunity to conply wth the terns of the grant is
properly set aside and renanded. John Gaton, 126 |BLA 335, 338 (1993). The
asserted right of appellants to redeemthe property sold at the sheriff's
sale and the filing of the litigation designed to acconplish that result
denonstrate the i nportance of notice to appellants and a reasonabl e
opportunity to cure the nonconpliance. Little benefit is apparent from
termnation of the right-of-way and i ssuance of a newright-of-way to 2 if
appel lants nay regain title to the structure, equipnent, and facilities
operated on the right-of -way.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, the decision
appeal ed fromis set aside and the case i s renanded for further proceedi ngs.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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